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DECI SI ON AND ORDER

This is a claim for benefits under the Longshore and Harbor
VWorkers’ Conpensation Act, as anmended, 33 US. C § 901, et seq.,

! Pursuant to a policy decision of the U 'S. Departnent of Labor, the Claimant’s
initials rather than full name are used to limt the inmpact of the Internet
posting of agency adjudicatory decisions for benefit claimprograns.



(herein the Act), brought by Cd aimant agai nst Cenex Harvest States
Cooper atives ( Enpl oyer) and Li berty Mut ual I nsur ance Co.
(Carrier).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing was issued scheduling a formal hearing on August 3, 2006,

in Covington, Louisiana. Al parties were afforded a ful
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. Claimant offered 19 exhibits,

Enpl oyer/Carrier proffered 43 exhibits which were admtted into
evidence along with one Joint Exhibit. This decision is based upon
a full consideration of the entire record.?

Post-hearing briefs were received from the Caimant and the

Enpl oyer/ Carri er. Based upon the stipulations of Counsel, the
evidence introduced, ny observations of the deneanor of the
W t nesses, and having considered the arguments presented, | nmake

the foll ow ng Fi ndings of Fact, Conclusions of Law and Order.
. STIPULATI ONS

At the commencenent of the hearing, the parties stipul ated
(JX-1), and | find:

1. That the C aimant alleges an injury on June 25, 2001.

2. That there existed an enployee-enployer relationship at
the tine of the alleged accident/injury.

3. That Enpl oyer was notified of the alleged
accident/injury by July 2 or 3, 2001. (Tr. 74)

4, That Enpl oyer/Carrier filed Notices of Controversion on
Novenber 13, 2001 and January 14, 2002.

5. That informal conferences before the District D rector
were held on April 17, 2002 and April 1, 2004.

6. That O aimant’ s average weekly wage at the tine of
all eged injury was $402. 99.

2 References to the transcript and exhibits are as follows:

Transcri pt: Tr. Cdaimant’s Exhi bits: CX-
Enpl oyer/Carrier’s Exhibits: EX-__ ; and Joint Exhibit: JX-_



7. That Cl ai mant received tenporary total disability
benefits from July 2, 2001 through Cctober 22, 2001, for
16. 143 weeks, at a conpensation rate of $270.00, for a
total of $4, 358.56.

8. That certain nedical benefits for C aimant have been paid
pursuant to Section 7 of the Act.

1. | SSUES

The unresol ved i ssues presented by the parties are:

1. Causation; fact of injury.
2. The nature and extent of Claimant’s disability, if
any.
3. Whet her d ai mant has reached maxi mum nedi cal i nprovenent.
4, Whet her Cl aimant requires further nedical treatnent

fromhis alleged June 25, 2001 injury.

5. VWhet her C ai mant was capable of returning to his
former enploynent at the tinme of his first rel ease by
Dr. Waterneier as of Novenber 2001 or w thout
restrictions at the time of his second rel ease by Dr.
Wat ernmei er on May 16, 2002.

6. VWhet her Dr. Waternei er signed the Novenber 2001 letter
fromCarrier.

7. Whet her a superseding/intervening cause relieved
Enpl oyer/ Carrier of liability.

8. Attorney’'s fees, penalties and interest.
I1'l. STATEMENT OF THE CASE
The Testinoni al Evi dence
a ai mant
Claimant testified he was injured on June 25, 2001, when he
fell at work, hitting the deck of a ship. He was sore when he got

of f the deck. He continued to work | oading the ship. His duties
did not require any heavy lifting or noving. He did not feel aches



and pai ns. He stated he eventually began to have nore and nore
“hurting” and needed to see a doctor. (Tr. 90, 94). He did not
fill out a report of the incident on the same day. He conpleted a
handwitten report of the accident later. (Tr. 93).

Claimant was seen by Dr. Desse, his famly doctor, who gave

him an “unfit for duty” slip. (Tr. 90-91). Dr. Desse told
Claimant he had a “little bruise” and was sent to get x-rays. (Tr.
92). Claimant stated he conplained to Dr. Desse about his |ower
back being sore. (Tr. 93). He has seen Dr. Desse after the

initial visit and has not returned to work for Enployer. (Tr. 94).

G ai mant acknowl edged that he previously injured his back and
shoul der in 1996 while cranking a |ifeboat notor. (Tr. 95). He
was out of enploynment for about a year. He did not have any back
surgery as a result of his 1996 accident, however, Dr. George
Mur phy perfornmed shoul der surgery after the injury. (Tr. 96).

On February 28, 2001, daimant stated he injured his back
again when he had an altercation with a state trooper who hit him
in the chest causing himto fall backwards against a car. He al so
testified that the trooper grabbed him picked him up and slamed
himto the ground, dislocating both of his arms and shoul ders. He
treated with Dr. Bouchette, his famly doctor, for back pain for
about three weeks after which he returned to work for Enployer. He
descri bed his back pain as noderate during the three-week treatnent
period. (Tr. 98).

Claimant testified he also sought treatnent from Dr.
Wat ermei er to whom he conpl ai ned about his “lower back.” He was
not released to return to work. (Tr. 100). He continued to see
Dr. Waternmeier wuntil Hurricane Katrina in August 2005. Dr.
Waterneier retired afterwards and he began seeing Dr. Manale of the
same clinic. (Tr. 101). He nmade the sane conplaints to Dr. Manale
about his lower back with sharp pains down his |egs. (Tr. 102).
He sees Dr. Manale every three nonths. (Tr. 105).

G ai mant was al so exam ned by Dr. Gallagher at the request of
Enpl oyer for a second opinion. (Tr. 105, 107). He presented with
conpl aints about his |ower back and pains in his legs. (Tr. 106).

Caimant was also examned by Dr. George Mrphy, at the
request of the Departnent of Labor, who ordered a M. (Tr. 108-
109) .

Claimant received prescriptions for nedications from his
doctors for which he personally paid. (Tr. 110). He testified
t hat he cannot function |like he used to because of his work injury.
He stated he has severe pain constantly. (Tr. 111). C ai mant



testified that he was “not crippled” and was “not no handi cap,” but
it hurts to nove around, or lay down too long, or sit too long. He
is able to cut the grass wth a weed eater which takes hours to
complete with rest breaks. (Tr. 112).

Claimant testified that he “snaps at people” and does not
trust people anynore because he has “been railroad (sic) through
[Enpl oyer].” (Tr. 113). He has not applied for any jobs since his
work injury in 2001. (Tr. 114). He stated he “was hurting.” (Tr.
115) .

Claimant testified that a private investigator attenpted to
serve “papers” on himat a store for his fiancée by hitting him on
the arm (Tr. 117).

On cross-examnation, Caimant affirned that he is a high
school graduate. He is ~currently receiving Social Security
Disability benefits. (Tr. 139-140). He acknow edged that he filed
| awsuits as a result of his 1996 back injury and the altercation
with the state trooper. (Tr. 140-142).

He affirmed that when he returned to work for Enployer after
his altercation with the state trooper, his back was not bothering

himat all. He initially testified that he could not state that
his pain went away conpletely, but confirnmed that his deposition
testinony to the contrary was correct. (Tr. 143-144). He stated

he did not remenber telling Dr. Bouchette on April 5, 2001, that he
had no i nprovenent in his back pain. (Tr. 145-146).

Cl ai mant further acknow edged in deposition that he only had
two accidents/injuries before his work injury of June 25, 2001,
that is, the 1996 injury and the altercation with the state
trooper. (Tr. 147). He denied an incident in which he was beaten
up by police on April 26, 1996, and treated at Meadowcrest
Hospital . (Tr. 147-148). He recalled a nore recent incident on
June 7, 2006, when police beat himabout the head. (Tr. 149).

Claimant testified that he had anot her accident after his June
25, 2001 work injury while working at Enployer where his left |eg
gave out for which he received treatnment at Meadowcrest Hospit al
(Tr. 150, 151). dCaimant stated he also twisted his back from his
leg giving out. (Tr. 151).

He confirned that in February 2005, he stepped in a hole and
fractured his ankle. He deposed that his psychol ogi cal problens
did not have anything to do with his work injury with Enployer.
(Tr. 152).



Claimant testified that he worked four or five days after his
June 25, 2001 work injury. He did not report the accident because
his supervisor was holding the |adder from which he fell. (Tr.
153-154). He did not tell anyone with Enployer that he believed he
had hurt hinself on the date of the work accident. (Tr. 156).

Claimant confirmed that he did not reveal his prior back
injuries to Enployer. He has not applied for any work or done any
work for wages since June 25, 2001. (Tr. 157). He deposed that he
has trouble getting in and out of an autonobile because of “bending
down, getting up, standing up, sitting down, getting up out the
car.” (Tr. 158).

St at ement of Ant hony Krumrel

On July 2, 2001, M. Krunmel prepared a handwitten, unsworn
statenent of the events of June 25, 2001. He stated that when
Cl ai mant junped to the deck of the vessel he hit the deck, his feet
slipped and he fell backwards, but caught hinself with his arns and
hands and his rear end and back never hit the deck. He asked
Caimant if he was OK to which Cainmant responded he was, even
t hough he was slightly enbarrassed. He stated C ai mant worked the
rest of that day, a Monday, and also the following Friday “with no
mention of injury.” He stated that work was slow and Monday and
Friday were the only work days avail abl e.

M. Krumel further stated that on July 2, 2001, a nurse
called trying to verify that Cdaimant was hurt on the job. He
informed the nurse that he was not aware of C ai mant being hurt and
nothing was ever nentioned by Claimant that he was injured.
Wthout an accident report, M. Krummel stated he could not give
authority for nedical treatnment. (EX-42).

Fanobus Hender son

M. Henderson testified that he worked with Caimnt on a

daily basis at Enployer. (Tr. 67). He observed Cainmant and
Supervi sor Krummel pushing a gangway toward a ship on the day of
the all eged accident, but did not see Claimant fall. (Tr. 68). He

stated he heard “a big boom and |I turned and [Caimant](sic) on
t he deck of the ship.” (Tr. 69).

He continued to work with Caimant |oading a ship on the day
of the alleged accident. He asked Claimant if he was hurt to which
Caimant replied he was “a little hurt.” He recalled d ai mant may
have conpl ai ned once or tw ce about his back hurting throughout the
week. (Tr. 70).



On cross-exam nation, M. Henderson affirmed his deposition
testinony that he asked Claimant if he was going to the doctor to
whi ch C ai mant “probably said no. Normal thing would be that you

are all right after sonething like that.” (Tr. 79). He confirnmed
he did not have any specific problens with his supervisor, M.
Krunmel. (Tr. 82). M. Henderson stated he has been fired and re-

hired by Enpl oyer four or five times. (Tr. 84).
Rhonda Bonds

Ms. Bonds, a registered nurse, is Senior Operations Auditor
Trainer for Crawford & Conpany. She fornmerly worked as a nedi cal
case manager at which tinme it was her duty to coordinate nedi cal
treatment for Claimant and facilitate his return to work. (Tr.
119-121).

She testified that she created and forwarded a form to Dr.
Gal | agher which he signed on COctober 23, 2001, indicating that he
was not the Claimant’s treating physician, had only seen himfor a
second opinion and could not find any orthopedic abnormalities that
woul d preclude Claimant from returning to regular duty work. Dr.
Gal | agher also assigned a nmaxi num nedical inprovenent date of
Oct ober 23, 2001. (Tr. 122-123; EX-16, p. 5).

Ms. Bonds also stated she forwarded a simlar form to Dr.
Waternmei er for comments on Novenber 21, 2001. The formreflects an
“X” in the formwhich inquires if Claimant is able to work regular
duty “at this tine,” with “Dr. W annotated next to the entry. A
simlar entry is mde for the inquiry if Caimant had reached
maxi mum medi cal inprovenent “at this time.” (EX-16, pp. 9-10; Tr.
124) . Neither the “x” entries nor “Dr. W notations are dated.
Ms. Bonds did not know when the responses were received from Dr.
Wat errei er, but acknow edged that C ai mant woul d have been able to
return to regular work and had reached maxi mum nedi cal i nprovenent
by such date. She received the form before she closed O ainmant’s
file in February or March 2002. (Tr. 135, 137).

”

On cross-exam nation, M. Bonds acknowl edged she did not
provide Dr. Gallagher with a description of Claimnt’s work duties.
(Tr. 126). On August 28, 2001, Dr. Gallagher indicated that he did
not have a description of Claimant’s work duties. (EX-16, p. 4).
On Cctober 22, 2001, Dr. Gallagher noted that C ainmant “described
his work as nediumtype work activity, in ny opinion.” (EX-16, p.
6; Tr. 132).



John Vol z

M. Volz is a licensed private investigator who was retained
by Enpl oyer/Carrier to conduct surveillance on Cainmant and perform
a crimnal and civil background check. (Tr. 163-164). He first
vi deotaped activities of Caimant on February 18 and 20, 2004,
which reflected Caimant walking to and from his residence, getting
in and out of his car and driving the vehicle. (Tr. 165; EX- 31,
pp. 6-7; EX-34). M. Volz testified that the videos were not
altered in any way and represented an accurate depiction of what he
W tnessed on the two days of surveillance. (Tr. 167).

M. Volz also videotaped Claimant on April 2 and 7, 2006,
standing in front of his residence talking to three other
individuals in an animated fashion, bending over to pick up two
newspapers and wal king to and getting in and out of a car. (Tr.
168; EX-31, pp. 16-17; EX-34).

M. Volz was also asked to serve a subpoena on Caimnt’s
fiancée. He attenpted to do so on two occasions, once at
Cl aimant’s residence and also upon Claimant at a food store. (Tr.
169-172) .

On cross-examnation, M. Volz acknow edged he perforned
surveillance on other days in which no videotape of C aimnt was
made, since Claimant was not observed. (Tr. 173-174, 177). He
confirmed that he had contact with Caimnt wth the subpoena
papers while attenpting service in the food store. (Tr. 181).

Shei | a Benoi t

Ms. Benoit was enployed with Enployer as an admnistrative
assistant for five years. Her duties included assisting the plant
manager with new hires, term nations and orientation of enployees.
She al so handl ed benefits, payroll and disciplinary actions. (Tr.
185-186) .

She testified that on July 2, 2001, d aimant tel ephoned her
to informthat he had been involved in a work acci dent and had been
i nj ured. Claimant had been denied nedical treatnment because
wor kers’ conpensation knew nothing about his injury. (Tr. 186).
She confirmed that Enployer’s policy required an enpl oyee to report
any accidents or injuries to their supervisor, the plant manager or
to the office. (Tr. 188).

Ms. Benoit confirmed that daimant worked for Enployer after
his injury since she prepared the payroll. He worked two full
shifts which were scheduled after his accident. She did not know
the length of the shifts. (Tr. 189, 202). She was aware that Dr.



Gal | agher had released Claimant to return to work in Cctober 2001,
as did Dr. Waterneier in late 2001 or early 2002. (Tr. 189).
Caimant’s position was still available when he was released to
return to work. Claimant had not been term nated from enpl oynent
with Enployer. daimant did not contact Ms. Benoit about returning
to work for Enployer. (Tr. 190). Ms. Benoit did not personally

contact Claimant to advise him that his job was still avail able.
(Tr. 204).

Ms. Benoit was unaware of any problens Caimant was
experiencing with his supervisor or co-workers before his June 25,
2001 acci dent. (Tr. 194). She was also unaware of any witten

reprimands involving Cainmant being insubordinate or arguing wth
supervisors. (Tr. 195).

Ms. Benoit confirnmed that wunder the Enployer’s policy a
supervisor is required to report any accident or injury. (Tr.
196) . She acknowl edged that Clainmant’s supervisor annotated the
Acci dent Report after July 5, 2001, the date of its preparation.
(Tr. 198; EX-1, p. 3).

Ms. Benoit affirmed that Enployer’s safety conmttee has the
responsibility to investigate accidents and to reenact what
happened. Such a reenactnent of C aimant’s accident did not occur.
(Tr. 205). The safety commttee concluded that M. Krummel,
Claimant’s supervisor, was present at the tinme of the accident.
Ms. Benoit could not explain why M. Krummel did not report the
accident. (Tr. 206).

The Medi cal Evidence
Dr. Jean Desse®

On July 2, 2001, daimnt presented to Dr. Desse wth
conplaints of back pain. Caimant reported an accident at work on

June 25, 2001, in which he fell three to four feet and since has
been havi ng back pain. (CX-15, pp. 9-10). On exam d ai mant had

mar ked tenderness on palpation of the lunbar spine and limted
range of notion. Dr. Desse prescribed nedications. (CX-15, p.
11).

On July 13, 2001, dainmant continued to conplain of back pain.
A lunbar series of x-rays were ordered and additional nedication
prescribed. Dr. Desse noted a referral to an orthopedist. (CX-15,
p. 8. Caimant was taken off work for an undeterm nable period or
until he was seen by an orthopedist. (CX-15, p. 7).

3 Dr. Desse’s credentials are not set forth in the record.



Dr. J. O Trice*

On July 17, 2001, daimant presented to Dr. Trice for
eval uation of synptoms arising fromhis work-related injury of June
25, 2001. Cl aimant described his fall onto the deck of a ship.

(EX-28, p. 14). H s dom nant synptom was “sharp, aching and
t hrobbing pain in the |low back bilaterally,” which radiates to his
right hip and left |[|eg/thigh. Claimant reported he had not

experienced prior synptonms simlar to his current synptons and was
synptomfree at the tinme of his work accident. (EX-28, p. 15).

On physical exam C aimnt had noderate restriction in |unbar
flexion and left lateral flexion, but exhibited marked restriction
on right lateral flexion. (EX-28, p. 16). He had positive
straight leg raising on the right. He had “severe pain” in the
mdline and right iliolunbar group nmuscles on palpation. Dr. Trice
noted marked tenderness and spasm of the paral unbar nuscles. Dr.
Trice's diagnosis was |unbar sprain/strain. (EX-28, p. 19). He
recommended physical therapy and prescribed nedications.

Dr. Alix Bouchette®

On March 1, 2001, dainmant presented to Dr. Bouchette wth
conplaints of neck, left knee, |ower back and shoul der pain after
an altercation with a police officer. On exam Cainmant had
decreased range of notion of the back due to pain. Dr. Bouchette’'s
assessnment was “contusions, abrasions, cervical and |unbar sprain.”

(EX-23, p. 7). On March 15, 2001, dainmant returned to Dr.
Bouchette in followup reporting only mnimal inprovenent in his
synptons since his last visit. On exam dainmant had subjective

conplaints of pain on novenent of the L4-5 area. Dr. Bouchette’'s
assessnment was again lunmbar sprain. (CX-23, p. 6).

On April 5, 2001, daimant presented for followup for his
shoul der, neck, knee and back. He reported inprovenent in his neck
pain, but no inprovenent of his shoul der, back or knee. Cl ai mant
was again assessed with back sprain. He was to return to Dr.
Bouchette in one nonth, however no further followup is recorded
until 2005. (CX-23, p. 6).

On February 11, 2005, daimant presented to Dr. Bouchette with
a history of right leg fracture on February 7, 2005. He foll owed-
up with Dr. Bouchette on three visits through May 2, 2005. (CX-23,

pp. 4-5).

“Dr. Trice’s qualifications and credentials are not contained in

t he record.

® Dr. Bouchette’'s qualifications and credentials are not contai ned
in the record.



Meadowcr est Hospital Records

Claimant has presented to Meadowcrest Hospital wth various
nmedi cal problens to include gastritis in 1994; being “beat up” by
police in April 1996 with conplaints of |ow back and |eft shoul der
pain; right hand/wist pain from falling in My 2002; and right
ankle and left shoulder pain in February 2005 secondary to an
altercation. (EX-29).

LSU Charity Hospital

Claimant was treated for face and eye pain after an
altercation on August 30, 1997. (EX-30, pp. 23-26). C ai mant
presented at Charity Hospital while in custody following an
altercation with police in February 2001 with conplaints of pain in
hi s neck, back, both arns and |legs. He was aggressive and refused
to cooperate with the physical exam (EX-30, pp. 16-22).

Claimant also received treatnent at Charity Hospital in
followup for his ankle and shoulder problens in February, March,
April, My and June 2005. (EX-30).

Dr. John J. Waterneier

Dr. Waterneier, a board-certified orthopedist, was deposed by
the parties on January 25, 2006. ( EX-38). He testified he
initially exam ned C aimant on August 20, 2001, at the request of
Carrier. (EX-38, p. 7). daimant described his work accident and
reported he continued to work for a few days before noting
stiffness and pain in his |ower back. He sought treatnment from
Drs. Desse and Trice. (EX-38, p. 8). He reported a 1996 incident
and prior |lower back and shoulder injuries. He did not report the
February 2001 incident involving a state trooper. (EX-38, p. 9).

On physical exam Caimant had mld tenderness to pal pation,
but no nuscle spasm Range of notion of the back was good. He had
mld pain on straight leg raising, but was neurologically intact.
There was no evidence of any neurol ogical deficits. X-rays of the
| ower back were normal. Based on Claimant’s reported synptons, Dr.
Waterneier recommended a lunmbar MRI and EMG of the |ower
extremties to rule out “any physical objective evidence of back
injury or neurological inpairment.” (EX-38, pp. 10-11). No
specific diagnosis was rendered. (EX-19, pp. 34-35).

On Cctober 1, 2001, d ai mant returned wth the sane
conplaints. The physical examwas simlar. The results of the M
and EM5 had been reported as nornmal. Based on Claimant’s history
and subjective conplaints, Dr. Waterneier recomended nore invasive



tests, a lunmbar discogram and CAT scan. (EX-38, pp. 11-12).
G ai mant was diagnosed with lunbar disc syndrome and considered
tenporarily totally disabled. (EX-19, p. 25).

On January 23, 2002, Cdaimant returned for followup with the
sanme conpl aints and physical exam results. G aimant was given an
injection into his back for pain relief. Dr. Waterneier considered
Claimant still tenporarily totally disabled. (EX-38, p. 21).
Claimant was diagnosed with Sl Joint Dysfunction, |unbar disc
syndronme and Spi nal Enthesopathy. (EX-19, p. 24).

Dr. Waterneier conpleted a form prepared by M. Bond on
Novenber 21, 2001, wherein he responded that C ainmant was able to
return to regular duty and was at nmaxi num nedical inprovenent.
(EX-20; EX-38, p. 14). The exact date when Dr. Waterneier
conpleted the formis not discernable fromthe record evidence. He
testified that the fax date of February 14, 2002, reflected on his
response may have been the date of conpletion or receipt of the
form he did not know (EX-38, pp. 14-16). On April 17, 2002, the
Depart nent of Labor sought clarification of his opinion.

On May 16, 2002, Dr. Waterneier explained that his response to
Ms. Bond should have read that Cainmant was “unable to return to
work at this tinme.” (EX-21). He further notes that C ai mant “has
no restrictions on functional I|imtations,” is not a future
surgical candidate, “date of MM is 12 nonths post injury date,” he
has a 5% permanent partial disability, continuing nmedical treatnent
was not necessary and he can “now work full tinme.” (EBEX-21, p. 21;
EX-38, pp. 18-20). In clarification, he testified that in his
opinion, as of My 16, 2002, daimant was at maxi num nedi cal
i nprovenent and could then work full tine. (EX-38, p. 19). H s
remarks regarding restrictions and limtations could be read “no
restrictions on/or functional limtations.” (EX-38, pp. 19-20).

On June 20, 2002, daimant returned to Dr. \Waterneier
reporting a fall in April 2002 in which he broke his right wist.
Dr. Waterneier testified “his back has shown increased tenderness
and nuscle spasm now and a limted range of notion of his back.”
He attributed the increase back conplaints to the intervening
fall/accident. (EX-38, pp. 23-24; EX-19, p. 24).

On Septenmber 12, 2002, Caimant again reported |ow back pain
to Dr. Waterneier who testified everything was “about the sane as

previ ous.” Since the discogram had not been perfornmed, C ainmant
was given nedication and asked to return in three nonths. (EX-38,
p. 24). Dr. Wat er mei er testified t hat t here



was no objective evidence to support the subjective conplaints of
pain Cl aimant continued to express. (EX-38, pp. 24-25). He was
continuing to treat Claimant as a course of pain managenent to
control his subjective conplaints of pain. (EX-38, p. 25).

On February 4, 2003, Dr. Waterneier limted Claimant to |ight
work based on Cdaimant’s subjective conplaints. He di agnosed
Claimant with Lunbago. (EX-19, p. 21). Dr. Waterneier testified
there was no basis for the work limtations other than Caimnt’s
continued subjective conplaints of |ow back pain. (EX-38, p. 26).
On May 5, 2003, Clainmant’s conplaints, examnation and treatnent
plan remai ned the same as did his work status as light work. (EX-
19, p. 19).

On Septenber 24, 2003, Caimant conplained of neck pain for
the first time. Dr. Waterneier testified he had no explanation for

the neck pain conplaints by d ainmant. (EX-38, pp. 26-27).
Claimant denied any new injuries or problens since his |ast
eval uati on. He was diagnosed with Lunbago and Cervical gia. Hi s
work status remained light work. (EX-19, p. 16). On February 3,

2004 and May 4, 2004, Dr. Waterneier reported Claimant’s conplaints
and status remai ned unchanged. Claimant was given injections for

his |unbar pain. H s work status/inpairnent changed to *“Not
Applicable.” In February 2004, Caimant reported for the first
time conplaints of depression. In May 2004, daimant denied any

history of mental health problens, treatnent or nedication. ( EX-
19, pp. 11-14).

On August 3, 2004, daimant’s conplaints, exam and treatnent
remai ned unchangi ng. H's status was considered stable. He
continued to deny any history of nental health problens, treatnent
or nedication. Claimant was again given an injection for his
| unbar pain. Dr. Waterneier requested a repeat MR and EMa  ( EX-
19, pp. 9-10). He testified the repeat diagnostic tests were
request ed because of Claimant’s continued subjective conplaints of
pain. (EX-38, p. 27). For the first time, Dr. Waterneier assigned
work restrictions which were essentially light work restrictions.
The restrictions were not assigned based on any new findings or
studi es, but because of Caimant’s continued subjective conplaints

of back pain. He discussed the restrictions with Caimant and
Claimant was aware that Dr. Waterneier believed he was capable of
working wthin the restrictions. The restrictions included

avoi ding: repetitive stooping and bending, repetitive lifting over
10-20 pounds, prolonged sitting or standing in the sane position
for 45 mnutes, wthout being able to nove around and change
position. (EX-38, pp. 27-28; EX-19, p. 9).



On August 2, 2005, Dr. Waterneier |ast examned Claimant. He
testified that the January 26, 2005 MRI denonstrated a bul ge of the
L4-5 disc “that’s possibly a conponent of his pain.” Until the M
result, which he received on August 15, 2005, he testified there
were never any studies during the course of his treatnent of
Caimant that denonstrated any objective evidence to support

C aimant’s subjective conplaints. He opined that the 2005 MR
results would be hard to correlate with Caimnt’s 2001 job injury.
(EX-38, pp. 29-30). He agreed that with a normal MR and EMG

studies done in 2001, the results of the 2005 MRI, alnost five
years after Claimant’s injury, would suggest that the bulge is part
of the normal aging process and a degenerative problem not
associ ated with the June 2001 accident/injury. (EX-38, pp. 31-32).

Dr. Waterneier also opined that Caimant reached a *“point
where he was stable” and was at “MM at sonme point in tinme.”
Because the recommended discogram was not perforned, “that had to
be [his] opinion.” (EX-38, p. 32). He approved the four current
jobs identified by Ms. Bountovinas as suitable for Claimnt. (EX-
38, pp. 33-36).

He agreed that with the restrictions inposed on C aimant he
woul d not expect him to return to work as a stevedore, which he
considered to be heavy work. (EX-38, p. 39).

Dr. Daniel J. @Gallagher

Dr. Gal | agher, a board-certified orthopedist, exam ned
Cl ai mant for a second opinion on August 29, 2001, at the request of
Enpl oyer/ Carri er. (EX-22, p. 3; EX-39, pp. 6-7). He was deposed
by the parties on March 7, 2006. (EX-39). At the initial exam
Claimant related his job accident/injury and a prior back and arm
injury in 1996. (EX-39, p. 7). Claimant did not report his
February 2001 incident involving a state trooper. (EX-39, p. 8).

On physical examnation, Caimant had a decreased self-
l[imting range of notion of the lunbar spine, but no definite
nmuscl e spasm and was neurologically intact. Because C ai mant had
conplaints of back pain and had been treated for two nonths by
ot her physicians, Dr. Gallagher recommended a MRl of the |unbar
spi ne. (EX-39, pp. 8, 20). He noted it was inpossible to
determine if Claimant could return to work because he had no
description of his work duties or the results of the MA. (EX- 22,

p. 4).

On Cctober 22, 2001, Caimant returned to Dr. Gallagher for
followup of the second opinion. Dr. @Gallagher noted that the
Sept ember 2001 MR and EMG were normal as was his physical exam
Caimant had no objective orthopedic abnornmalities and was



di agnosed with a lunbar sprain. Dr. Gallagher opined that C ai mant
should return to work and “see how he does,” since he described
work of a nmedium | evel. He al so opined that C aimant had reached
maxi mum nedi cal inprovenent and did not need any further orthopedic
testing or treatnent. (EX-22, p. 7; EX-39, pp. 9-10).

On March 1, 2004, daimant returned to Dr. G@allagher. He
conpl ai ned of continuing back pain radiating down his right |leg and
nunbness to his toes. Claimant reported no treatnment or testing
since 2001 when he had last seen Dr. @Gallagher. On physical exam
Dr. Gallagher determ ned Cainmant had an essentially normal exam
but showed blatant signs of synptom exaggeration and malingering
Wi th positive Waddell signs which were docunented. (EX-22, p. 7;

EX-39, pp. 11-12, 13). Claimant related he was taking three
Vicodin a day for pain, however, Dr. Gallagher opined there were no
objective abnormalities to justify pain nedication. (EX-39, p.
12). In March 2004, he remained of the opinion that C aimant had

reached maxi mum mnedical inprovenment in COctober 2001, required no
further medical treatnment and could return to his former job. (EX-
39, p. 18).

He disagreed with Dr. Waterneier’'s recomendation for a
di scogram because C ai mant had normal diagnostic studies and nornal
exarns. The only further testing which Dr. Gallagher would
recommend was a MRI to determne if a disc had changed or to rule
out deterioration over the three year period, but there was no
strong indication to do a MRl since Caimnt was not a surgical or
steroid injections candidate. (EX-22, p. 7; EX-39, p. 13). Having
reviewed the report of the January 2005 MR, Dr. Gallagher
testified that the MRI was normal with only a bulging of the L4-5
disc reported with no dehydration. Dr. Gall agher opined w thout
dehydration “there is no degeneration, indicating there has been no
trauma to the disc.” He opined that dehydration is the first sign
of a degenerative disc and that a disc begins to degenerate when it
has been traumati zed. Wthout dehydration, there has been no disc
injury. (EX-39, p. 15). He further opined that Caimnt’s M was
a better MRl than nost 46 year ol ds would have. (EX-39, p. 16).

He agreed with Dr. Waterneier’s Novenmber 2001 and My 2002
opinions that daimnt was at maxi num medical inprovenment, could
return to his fornmer job and required no further treatnent. (EX-
39, pp. 16-17). Dr. Gallagher approved all four of the current
jobs identified by Ms. Bountovinas as appropriate for Cainmant and
further opined he could find no nedical reasons to restrict
G aimant fromany type of work activity. (EX-39, p. 19).



He testified that Dr. Witerneier’s August 20, 2001 report
whi ch assigned tenporary total disability to O aimant was an effort
to give Claimant the benefit of the doubt since the physical exam
was nornal . (EX-39, p. 28). In further clarification, Dr.
Gal | agher testified that bulging is a normal physiologic function
of the disc. To have a disc bulging out enough to cause pat hol ogy,
it wuld have to be injured and undergo degeneration and
dehydration due to an injury or a ruptured disc, and that dd ai mant
“had neither one.” (EX-39, p. 29). For a bulging disc to cause
pain, Dr. Gallagher opined that other trauma to the disc such as
annul ar tears or nucleus pulposis material going through the tears

or the disc pinching on a nerve nust be present. He added for a
bulge to be significant enough to pinch on a nerve, it has to be
degenerative with |loss of water content. Claimant’s MRl did not

show any inflammati on of the disc. (EX-39, p. 30).

Dr. Gall agher opined that maxi mum nedical inprovenent from a
| unbar sprain would occur before 12 nonths after injury. He
further opined there is no indication that Dr. Waterneier’s
assignment of a five percent permanent inpairnment rating was in
accordance with the AMA Quidelines, since there is no physical
objective abnormality on his or Dr. Waterneier’s exams. (EX-39, p.
31). He testified that w thout any objective abnormality on exam
or testing, he would disagree with Dr. Waterneier’s restricting
Caimant to light work in Septenber 2003 and assigning work
restrictions in Novenber 2004. (EX-39, pp. 32-33). Dr. @Gl l agher
stated he would have released Caimant to perform his fornmer job
with Enployer in October 2001 even if it was classified as heavy
work. (EX-39, p. 34).

Dr. George Mirphy

Dr. Miurphy, a board-certified orthopedist, evaluated C ai mant
at the behest of the Departnent of Labor on Cctober 25, 2004. He

was deposed by the parties on August 24, 2005. (EX-37). He
reviewed the Septenber 6, 2001 MR and the Septenber 20, 2001 EMG
which he opined were unrenarkabl e. (EX-17, p. 4). Cl ai mant

presented a history by describing his accident at work and the
injury to his back. He did not nention a February 2001 incident
involving a state trooper. (EX-37, p. 15).

Dr. Miurphy treated Caimant in 1996 for a shoulder injury
during which he conplained of |ower back pain. In 1996 a MR of
t he back was done and consi dered normal. (EX-37, p. 17).

On physical exam nation, Caimnt had good notion, no spasm
negative straight leg raising tests with only “some hanstring
tightness.” Neurologically, he was grossly intact. He opined that
Cl aimant could have definitely returned to work in Septenber 2001



when his testing turned up normal. Claimant would have initially
been restricted from heavy activity. Since Caimant’s synptons
persi sted, he recommended a repeat MRI. (EX-17, pp. 4, 29-30). He
di sagreed with Dr. Witerneier’s recomendation for a discogram
since other testing was nornmal. In his view, the use of a
di scogramto find an abnormality was not valid testing. (EX-37, p.

23).

Based on his exam nation of Caimant, he opined there did not

appear that “anything bad was going on with him?” He woul d have
allowed d ai mant to work nodified duties and treat hi m
synptomatically if he had been treating C ainmant. He woul d have

ordered a repeat MRl six to 12 nonths after the injury as follow
up. (EX-37, pp. 24-25). There was nothing to preclude d ai mant
fromreturning to work, but he would have restricted him from the
heavi est of work until a repeat MR was done. (EX-37, pp. 25-26).
He further opined Caimnt could probably have perfornmed nmedium
wor k, but he would have wanted to know the specifics of the job.
(EX-37, p. 26).

He disagreed with Dr. Gallagher’s opinion that d ai mant was at
maxi mum medi cal inprovenent in Cctober 2001, because it was too

early in Claimant’s treatnent. He would prefer a six-nonth period
during which d ai mant could have been wrking wth mld
restrictions. (EX-37, p. 28). Dr. Mirphy stated that it was

appropriate for Dr. Waterneier as Claimant’s treating physician to
conclude that Cdaimant required no further nedical treatnent and
could go back to regular work. (EX-37, p. 29).

Regardi ng the recomrended repeat MRl conducted on January 31,
2005, he concluded it was unremarkable except for “sonme possible
bul ging at the L4-5 disc,” which had normal hydration. Because of
Claimant’s persistent subjective conplaints of radiation, and for
conpl eteness, he recommended a repeat EM5 which was never
acconpl i shed. (EX-17, p. 3). He opined that he could not relate
t he changes seen on the 2005 MR to the June 2001 incident because
of the passage of tinme. (EX-37, p. 33). They could be associated
wi th degenerative changes or the 2001 accident. (EX-37, pp. 34,
40-41). The recomended EMG would be even nore difficult to
correl ate. (EX-37, p. 36). There was nothing in the 2005 M
which Dr. Mirphy considered to preclude Caimant’s working wth
slight restrictions. (EX-37, p. 40).

New Orl eans Mental Health Center

On Septenber 13, 2002, Dr. Roger Wbrtham eval uated d ai mant
for purposes of admission to the Mental Health Center. d ai mant
reported a “bad experience” in February 2001 when he was “roughed
up and injured by a state trooper wherein he becane terrified that



he would lose his life.” He reported fear that policenen are
comng to beat his wall down, if he hears a siren. He has
recurrent intrusions of a voice repeating what he heard at the tine
of the incident. He is preoccupied that soneone is out to harm
hi m Anxi ety bouts are reported when he hears a siren or sees a
pol i ceman. Dr. Wrtham noted no significant change in daimant’s
ability to concentrate. (CX-16, p. 7).

Claimant reported “no history of health problens” in the
section entitled “Hi story of Substance Abuse,” but acknow edged
“two drunk in public charges.” Claimant reported no history of
“psychiatric contact.” Claimant reported a 1995 work injury of his
shoul der and “no history of serious injury otherw se.” (CX-16, p.
8).

Dr. Wrtham concluded that C aimant “sustained significant
trauma wherein he described sustaining physical injury and
believing that he was going to be killed.” Since the incident with
the state trooper, Cainmant has experienced “hypervigilance,
increased startle, intrusive recall and avoidance wth associate
somati ¢ and psychic anxiety synptons.” Cainmant was di agnosed with
“Post-traumatic Stress Disorder [PTSD] Rule out Myjor Depressive
Epi sode.” (CX-16, p. 9). His prognosis was “fair,” and he was
prescribed nedications. (CX-16, p. 10).

Claimant returned for followup visits with Dr. Wrthman on
Cctober 9, 2002 and Novenber 6, 2002 with no essential reported
change in synptons. (CX-16, p. 14). He also attended foll ow up
sessions on Decenber 4, 2002 and January 29, 2003, about which Dr.
Wort ham recorded handwitten notes that are not discernible. (CX-
16, p. 13).

Carl os Kronberger, Ph.D.

On August 2, 2004, Dr. Kronberger, a clinical psychologist,
evaluated Cdaimant at the request of the Social Security
Adm nistration for an intellectual and nental status exam He
prepared a report dated August 2, 2004, and was deposed by the
parties on July 17, 2006. (CX-19; EX-48). He testified that he
was not provided a conplete report by Dr. Wrtham and no records of
Claimant’s physical probl ens. He opined that the lack of
docunentation affected his ultimate conclusions and opinions. (EX-
48, pp. 10-12). He may have perforned additional testing with a
full report. (EX-48, pp. 13-14).

In seeking disability from Social Security, dainmnt alleged

disability from“leg and arm problens and nental inpairment.” (EX-
48, p. 15). At the interview, when asked what problens were
keepi ng him from worki ng, he responded he had “back problens, | got



hurt in 2001. 1 fell on a ship.” (CX-19, p. 5). C ai mant
mentioned the incident wth the state trooper in February 2001 as
the triggering factor of the primary cause of his conplaints. (EX
48, pp. 31-32). He reported pain and nervousness about the
assessnent and was defensive and not confortable. He reported
feeling frightened by the police “that had been persecuting him”
He reported having auditory hallucinations wthout any further
details and visual hallucinations of people carrying on behind
walls, with no other paraneters in his presentation. (EX-48, pp.
20- 24, 30).

Dr. Kronberger administered a WAIS-I1] which reveal ed C ai mant
had an 1Q in the |owest percentile which was “way bel ow expected
| evel s.” He found the results unreliable in view of Caimnt’s

hi gh school education, his inconsistent responses and giving |ess
than his best effort. He gave Caimant the benefit of the doubt
because of his conmplaints of pain during the interview ( EX- 48,
pp. 33-36). He concluded that Cainmant “probably had an anxiety
di sorder not otherw se specified versus pain disorder with mxed
psychol ogi cal factors. (EX-48, p. 38). He could not determ ne
whether Cdaimant was attenpting to sabotage the assessnment by
acting out or had a negative attitude toward the assessnent. (EX-
48, pp. 40-41).

Dr. Kronberger did not diagnose PTSD because he had sone
doubts that he had gotten the whole story because “it did not quite
add up to ne.” (EX-48, p. 42). He opined that C ainmant net the
criteria of PTSD when he was seen at the Mental Health Center in
2002 because he had a |lot of anxiety synptons, but whether he still
had such synptons three years later was “a whole other question.”

(EX-48, pp. 43-44). He would not disagree with Dr. Culver’s
opinion that daimant did not have the “synptonology of PTSD' and
was not convinced that Cdaimant was still having legitimte

synptons of PTSD. (EX-48, pp. 45-46).

He testified that his ratings in the “Medical Source Statenent
of Ability to Do Wbrk-Related Activities” were no |onger accurate

based on his post-Hurricane Katrina experiences. He gave C ai mant
the benefit of the doubt about his physical conplaints in assessing
the ratings. (EX-48, pp. 52-53, 80-81). If Caimnt’s subjective

conplaints of pain were not supported by objective evidence, all of
the checked ratings would be in the “slight” category. (EX-48, p.
55). He changed his “marked” ratings in Section 1 for ability to
make judgnents to “noderate,” and for responding appropriately to
wor k pressures or changes to “noderate” in Section 2. (EX-48, p.
73).



Wth the adjusted ratings, Dr. Kronberger testified that
Gl ai mant was capable of sone type of gainful enploynent. ( EX- 48,
pp. 59-61). Since Caimant returned to Enployer and perforned his
job after the incident with the state trooper, Dr. Kronberger
opined the incident was not so debilitating or limting to prevent
Claimant from doing his forner job. (EX-48, p. 62). He further
opined Caimnt could have the sanme |evel of interaction with co-
workers and supervisors as he did before the state trooper
i nci dent. (EX-48, p. 64). Dr. Kronberger opined that C aimant
could perform the jobs of cashier, unarnmed security guard and toll
collector as identified by Enployer/Carrier’s vocational expert.
(EX-48, p. 65).

Dr. Kronberger agreed that Caimant “could have sone sort of
personal ity disorder” and possible substance abuse probl ens because
of his own characterization of abuse, conflicts with police, and
interpersonal difficulties in his personal Ilife. (EX-48, pp. 85-
86, 91). He did not find any criteria for concluding that C ai mant
had any paranoid ideation. (EX-48, p. 87). He opined C ai mant may
have nmet the criteria for PTSD in 2001, but he was not aware that
Cl ai mant had returned to work with Enpl oyer which “changes things.”
(EX-48, pp. 93-94).

Dr. Rennie Cul ver

Dr. Culver, a board-certified psychiatrist, evaluated C ai mant
at the behest of Enployer/Carrier on June 27, 2006, and rendered a
report on July 6, 2006. (EX-46). He was deposed by the parties on
July 14, 2006. (EX-47).

During the interview with Caimant, Dr. Culver perforned a
formal nental status exam nation. (EX-47, p. 10). d ai mant
reported constant back pain and had seen Drs. Desse, Waterneier and
Gal | agher. (EX-47, p. 14). He described his incident in February
2001 with a state trooper, but did not seek psychiatric treatnent
until 2002 and then did so on the advice of his attorney. (EX-47,

pp. 14-16). Claimant also reported his work accident in 2001.
Gl ai mant only sought treatnment in connection with the state trooper
i nci dent . (EX-47, p. 17). Dr. Culver questioned Caimnt’s

notivation in seeking psychiatric treatnment at that tine. (EX-47,
p. 16).

Dr. Culver testified that Caimant reported no benefit from
t he nmedi cations received fromthe Mental Health Center. Dr. Culver
explained that Caimant either received benefit which he refused
to acknowl edge, or did not perceive hinself as getting any benefit
or was given nedication for a problem he did not have. (EX-47, p.
22). He further concluded that there were “a lot of contradictions
and inconsistencies” in Claimnt’s presentation. (EX-47, p. 24).



Based on his exam nation and history obtained from d ai mant,
Dr. Culver diagnosed Cdaimant wth a psychotic disorder not
ot herwi se specified. He could not be nore precise because of the
i nconsi stencies, contradictions and wuncertainties in Caimnt’s
presentation. (EX-47, p. 28). He also concluded that d ai mant had
a history of prescription drug dependency and alcohol abuse.
Claimant had a personality disorder, not otherw se specified,
because of the contradictions and inconsistencies. (EX-47, p. 29).
Because Claimant’s case arises in a nedical/legal context, and he
is receiving no response to the psychotropic nedications, Dr.
Cul ver opined the possibility of malingering has to be considered.
There were enough unanswered questions that Dr. Culver thought
psychol ogi cal testing would be reasonable to recomend. (EX-47, p.
32).

He disagreed with the diagnosis of post-traumatic stress
di sorder (PTSD) since Cainmant’s clinical presentation was not
convincing. Caimant professed |ove for his daughters and fiancée
which is inconsistent with the essential diagnosis of PTSD of an
inability to have loving feelings according to Dr. Culver. (EX-47,

p. 35). Dr. Culver also questioned whether the “trauma” or
experience with the Getna police or state trooper was an extrene
enough stressor, i. e., life threatening, to warrant a diagnosis of
PTSD under the Diagnostic Mnual. Claimant did not present wth

the synptom conplex consistent with the diagnosis for PTSD. ( EX-
47, p. 36). Dr. Culver also opined that Caimant’s nightmares of
the incident in February 2001 with the state trooper did not
conport with nedical literature since only conbat veterans have
consi stent nightmares of the stressor experiences. (EX-47, pp. 37-
38). He further opined that no one dreans of only one thing,
therefore he found Caimant’s presentation incredible. (EX-47, p.
38). He further testified that even if he assuned the February
incident was a life-threatening stressor, Caimant does not have
the synptom conplex consistent with a diagnosis of PTSD (EX-47,
pp. 146, 160).

Dr. Culver opined, to a reasonable nedical degree of
probability, that Caimant’'s psychological conplaints were not
caused or aggravated by his work accident/injury of June 25, 2001.
Claimant’s conplaints relating to his alleged PTSD were all
attributed to the February 2001 incident with police. (EX-47, p.
43).

Dr. Culver opined that Caimant has “paranoia to sone degree”
and “very intimte contact with others would be contraindicated” in
a work setting. (EX-47, p. 46). The fact that Caimnt returned
to work for Enployer after his February 2001 incident wuntil his
accident in June 2001 showed that he could function in a work



setting. (EX-47, pp. 48-49). Dr. Culver approved the cashier,
toll collector and unarmed security officer jobs identified by M.
Bount ovi nas as appropriate for daimnt. (EX-47, pp. 51-53).

On cross-exam nation, Dr. Culver acknow edged that C ai mant
has sonme nental issues. He reported that Caimant’s presentation
was nore consistent with schizophrenia than PTSD, but did not
di agnose Claimant with schizophrenia in the absence of consistent
dat a. (EX-47, p. 104). He added that if Caimant has
schi zophrenia and “sonme synptons of psychosis,” it may inpact his
ability to function normally in society and retain a job. (EX-47,
p. 105).

Dr. Culver explained that schizophrenia is a biologica
di sorder of brain chemstry with two sets of nanifestations neither
of which is clear in Clainmant’s presentation. (EX-47, pp. 71-74).
Therefore, Dr. Culver diagnosed psychosis not otherw se specified
which is rarely caused by trauna. (EX-47, pp. 74-75). Al t hough
Claimant has an antisocial personality, it would not inpair
Claimant’s ability to hold certain jobs and does not nmanifest
itself fromtrauma. (EX-47, p. 79).

Dr. Culver testified that he was not sure what Claimnt’s
underlying pathology is because the inconsistencies raise a |lot of
guestions such as his report to Dr. Waterneier that he has no
history of nental problens, treatnent or nedications when he was
simul taneously going to the nental health center and receiving
medi cations. (EX-47, pp. 111-112).

Dr. Culver added that if O aimnt had a psychosis arising from
the February 2001 police incident he would have experienced the
condition imediately. (EX-47, pp. 158-159). He opined that if
Claimant has a psychosis it would not have anything to do with the
February 2001 incident because there has to be a tenpora
relationship with the onset and incident. (EX-47, p. 159).

The Vocati onal Evi dence

Angel i ki Bountovinas, a licensed vocational rehabilitation
counsel or, was tendered and accepted as an expert on behalf of
Enpl oyer/ Carri er. She was retained by Enployer/Carrier on August
2, 2005, to perform a vocational assessment and |abor market
surveys. (Tr. 225).

She nmet and interviewed C aimant on August 22, 2005. (Tr.
210). She performed vocational testing on Novenmber 10, 2005,
during which Cainmant achieved overall results at a bel ow average
range in reading and math. She opined that d ai mant possessed the
required skills for nost entry-level jobs which required either a



hi gh school diploma or GED. (Tr. 211; EX-15, p. 21). She reviewd

the nedical and psychol ogi cal reports  of record including
deposi tions of treating and consul tative physi ci ans and
psychol ogi st s. (Tr. 212-213). She noted that daimant had no

restrictions initially, but Dr. Waterneier later placed O ai mant at
light work restrictions. (Tr. 215).

Ms. Bount ovi nas opined that based on Enployer’s job
description of Claimant’s former job, daimant’s responses during
interview and the Dictionary of GOccupational Titles, Caimnt’s
former job was medium in physical demand. She noted however that
Enpl oyer indicated lifting of 75 pounds may be required which is
heavy work. (EX-15, p. 13).

On January 13, 2006, M. Bountovinas conducted a |abor narket
survey and identified four current jobs: toll collector, parking
garage cashier, and two security officer positions. (Tr. 216, 218;
EX-15, pp. 26-28). The parking garage cashier job was with New
South Parking at the airport which was considered a sedentary job
and paid $7.00 per hour. An unarmed security officer position with
Securitas was a light job paying $9.00 an hour. The toll
collector job was with the Crescent City Connection and consi dered
l[ight in nature paying $9.21 per hour. Anot her unarned security
officer job with ACSS was available paying $9.00 an hour. (Tr.
218). She also performed a retroactive |abor market survey by
contacting five enployers to determne the availability of other
stevedore | obs. (Tr. 216; EX-15, pp. 25-26). Cccupat i onal
alternatives or career areas for light jobs were also generally
identified. (EX-15, pp. 24-25).

She testified that Dr. Waterneier reviewed the current
positions available and approved the jobs for Claimant as wthin
his restrictions. She forwarded the job information to d ai mant
who received the information on January 23, 2006. (Tr. 219). She
followed up with the enployers and could not confirm that C ai mant
had applied for any other available jobs. She testified that in
the interview Claimant informed her he did not think he could
return to any type of work. (Tr. 220).

Ms. Bountovinas also considered any psychiatric issues wth
her vocational eval uation. (Tr. 221). She noted that Dr. Culver
and Dr. Kronberger opined that Caimnt could continue to perform
his former work for Enployer since he did so for four nonths
followng the incident with the state trooper and could also
perform the four current jobs available. (Tr. 222-223). She also
verified that the toll <collector position was appropriate for
Claimant from a psychol ogi cal perspective since the position had no
interaction with the Getna Police or the Crescent City Connection
Police. (Tr. 223).



On cross-exam nation, M. Bountovinas confirnmed she perforned
a retroactive |abor market survey back to May and Novenber 2001.
(Tr. 225). She opined that after May 2002, Cainmant could return
to other stevedoring jobs in the |abor nmarket. She did not contact
Enpl oyer to determne if Caimant could or would be offered a job.
(Tr. 228). She affirmed that she perfornmed a |abor market survey
in January 2006 based on the light restrictions assigned by Dr.
Waternmeier from his nost recent report which included avoiding
repetitive stooping or bending, repetitive lifting over ten to
twenty pounds as well as prolonged sitting or standing in the sanme
position for 45 mnutes wthout being able to change position. The
light duty restrictions were first noticed by M. Bountovinas as
assigned on August 3, 2004. (Tr. 229). She agreed that if Dr.
Waternmeier found Caimant tenporarily totally disabled in June
2002, he could not return to work. (Tr. 230).

Ms. Bountovinas opined, based on the opinions of Dr.

Kr onber ger, t hat Cl ai mant could function satisfactorily in
interactions with the public and wth supervisors as well as co-
workers. She also opined that Caimant could function well in his

former job as a stevedore and in the current jobs identified in her
| abor market survey. (EX-15, p. 48). She acknow edged that in Dr.
Wrthamis opinion it would be difficult for Claimant to function in
nmost settings, but wth assistance from a job coach through a
supported enploynment program he could be successful. (Tr. 231,
EX-15, p. 48). She did not ask any enployers of the current jobs
whet her they had a supported enpl oynent program (Tr. 232).

Ms. Bountovinas did not provide potential enployers with a
description of Caimant’s alleged nental disability since there
were inconsistencies in the diagnoses and opinions of the nental
health professionals of record. (Tr. 234). She opined that
Caimant’s nmental status would not inpact his ability to obtain or
mai ntain the current jobs she identified. (Tr. 236). Both Drs.
Cul ver and Kronberger approved the current jobs as suitable for
Claimant as well as his ability to return to his forner job wth
Enpl oyer. (Tr. 238).

The Contentions of the Parties

Gl ai mant contends that he gave tinely notice of his June 25,
2001 accident and injury on July 2, 2001. He avers the work injury
is the cause of his continuing back pain and residual work
[imtations assigned by Dr. Wterneier. He contends he reached
maxi mum nedi cal inprovenent at the earliest on June 25, 2002, or
when he was assigned |ight work status on February 4, 2003.



Havi ng established total disability in accordance with Dr.
Waterneier’s opinion, Caimnt asserts Enployer/Carrier failed to
establish suitable alternative enploynent which would conmport wth
his “psychiatric disability.” C aimant argues that his incident
with a state trooper in February 2001 was not the subject of
continuing nedical treatnment at the tinme of his work injury in June
2001 and did not affect his subsequent work performance wth
Enpl oyer . Regardi ng any intervening cause, C ainmant contends that
his May 2002 fall did not result in any reports of increased back
pain to Dr. Waterneier and are irrelevant to his ongoing back
probl ens.

Enpl oyer/ Carrier concede that C aimant had a work accident on
June 25, 2001, but had no ongoing disability after October 22,
2001, since he was released to unrestricted work by Dr. Gall agher.
They argue Dr. Waterneier rendered equivocating opinions which
should not be relied upon, but that even he released Claimant to
full duty work by My 2002. They assert Claimant’s testinony is
incredible given his history of injuries before and after his work
acci dent, hi s vari ous al tercations with police and t he
countervailing surveillance video obtained by their investigator.

Empl oyer/Carrier further argue that since Caimnt was
released to full duty work, there was no need for Enployer/Carrier
to denonstrate the availability of suitable alternative enpl oynent.
Nevertheless, they argue suitable alternative enploynent was
established which jobs were approved by Ds. Gllagher and
Wat er rei er . Moreover, the weight of the psychiatric evidence
reveals that Claimant can perform work in the opinions of Drs.
Cul ver and Kronberger who also approved the jobs identified as
suitabl e alternative enpl oynment.

Lastly, Enployer/Carrier contend that Claimant’s fall in April
2002 resulting in a broken wist was an intervening cause relieving
them of liability since O aimant reported increased back conplaints
which Dr. Waterneier attributed to the fall. They argue Caimant’s
adm ssion of a June 27, 2006, incident in which he was beaten by a
policeman could also constitute an intervening cause for which no
nmedi cal evidence was of fered.

V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Voris v. Eikel, 346 U S. 328,
333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144 (D.C. Gr.
1967) . However, the United States Suprene Court has determ ned
that the “true-doubt” rule, which resolves factual doubt in favor
of the Caimant when the evidence is evenly balanced, violates




Section 7(c) of the Adm nistrative Procedure Act, 5 U S.C.  Section
556(d), which specifies that the proponent of a rule or position
has the burden of proof and, thus, the burden of persuasion
Director, OMP v. Geenwich Collieries, 512 US. 267, 114 S C.
2251 (1994), aff’g. 990 F.2d 730 (3rd Cr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility of
wi tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of any
particul ar medi cal exam ners. Duhagon v. Metropolitan Stevedore
Conpany, 31 BRBS 98, 101 (1997); Avondale Shipyards, Inc. .
Kennel, 914 F.2d 88, 91 (5th Cr. 1988); Atlantic Marine, Inc. and
Hartford Accident & Indemity Co. v. Bruce, 551 F.2d 898, 900 (5th
Cr. 1981); Bank v. Chicago Gain Trimers Association, Inc., 390
U S. 459, 467, reh’g denied, 391 U S. 929 (1968).

It is also noted that the reasoned opinion of a treating
physician may be entitled to greater weight than the opinion of a
non-treating physician under certain circunstances. Black & Decker
Disability Plan v. Nord, 538 U S. 822, 830, 123 S.C 1965, 1970 n.
3 (2003)(in matters under the Act, courts have approved adherence
to a rule simlar to the Social Security treating physicians rule
in which the opinions of treating physicians are accorded specia
deference)(citing Pietrunti v. Director, OAP, 119 F.3d 1035 (2d
Cr. 1997)(an admnistrative law judge is bound by the expert
opinion of a treating physician as to the existence of a disability
“unl ess contradicted by substantial evidence to the contrary”));
Rivera v. Harris, 623 F.2d 212, 216 (2d Cir. 1980)(“opinions of
treating physicians are entitled to considerable weight”); Loza v.
Apfel, 219 F.3d 378 (5th GCr. 2000)(in a Social Security matter,
the opinions of a treating physician were entitled to greater
wei ght than the opinions of non-treating physicians).

A The Conpensabl e Injury

Section 2(2) of the Act defines “injury” as “accidental injury
or death arising out of or in the course of enploynent.” 33 US. C
8§ 902(2). Section 20(a) of the Act provides a presunption that
aids the Caimant in establishing that a harm constitutes a
conpensable injury wunder the Act. Section 20(a) of the Act
provides in pertinent part:

In any proceeding for the enforcement of a claim for
conpensation under this Act it shall be presuned, in the
absence of substantial evidence to the contrary-that the
claimconmes within the provisions of this Act.

33 U.S.C. § 920(a).



The Benefits Review Board (herein the Board) has explained
that a <claimant need not affirmatively establish a causa
connection between his work and the harm he has suffered, but
rather need only show that: (1) he sustained physical harm or pain,
and (2) an accident occurred in the course of enploynent, or
conditions existed at work, which could have caused the harm or
pain. Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981), aff’'d
sub nom Kelaita v. Director, ONCP, 799 F.2d 1308 (9'" Cir. 1986);
Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991). These
two elenents establish a prima facie case of a conpensable “injury”
supporting a claim for conpensation. |d. It is claimant’s burden
to establish each element of his prima facie case by affirmative
proof. Stevens v. Taconma Boat Building Co., 23 BRBS 191 (1990).

1. Claimant’s Prima Faci e Case

In the present matter, Claimnt credibly testified that he
slipped and fell on the deck of a ship at work and had soreness and
“hurting” in his back afterwards. Hi s supervisor was present when
he slipped and fell, but did not report the accident. C ai mant
devel oped increased soreness over the foll ow ng days even though he
wor ked the remai nder of his shift and the foll ow ng Friday.

Claimant’ s credi bl e subjective conplaints of synptons and pain
can be sufficient to establish the elenment of physical harm
necessary for a prima facie case and the invocation of the Section
20(a) presunption. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff’'d sub nom Sylvester v. Director, OANP, 681
F.2d 359, 14 BRBS 984 (CRT)(5th Cr. 1982).

Thus, Cdaimant has established a prima facie case that he
suffered an “injury” under the Act, having denonstrated that he
suffered a harm or pain on June 25, 2001, and that his working
conditions and activities on that date could have caused the harm
or pain sufficient to invoke the Section 20(a) presunption. Cairns
v. Matson Termnals, Inc., 21 BRBS 252 (1988).

| further find that Caimant tinely notified Enployer of his
accident and injury on July 2, 2001, when he tel ephoned Ms. Benoit.
Enpl oyer also had constructive know edge of Caimant’s accident
t hrough supervi sor Krummel on June 25, 2001.

2. Enpl oyer’s Rebuttal Evidence

Once Caimant’s prima facie case is established, a presunption
is invoked under Section 20(a) that supplies the causal nexus
bet ween the physical harm or pain and the working conditions which
coul d have caused them



The burden shifts to the enployer to rebut the presunption
W th substantial evidence to the contrary that Caimant’s condition
was neither caused by his working conditions nor aggravated,
accelerated or rendered synptomatic by such conditions. See
Conoco, Inc. v. Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187
(CRT)(5th Cr. 1999); Gooden v. Director, OACP, 135 F.3d 1066, 32
BRBS 59 (CRT)(5'™ Gir. 1998); Louisiana Ins. Guar. Ass’n v. Bunol
211 F.3d 294, 34 BRBS 29(CRT)(5th Cir. 1999); Lennon v. Witerfront
Transport, 20 F.3d 658, 28 BRBS 22 (CRT)(5th Cir. 1994).

“Substantial evidence” neans evidence that reasonable m nds
m ght accept as adequate to support a conclusion. Avondal e
Industries v. Pulliam 137 F.3d 326, 328 (5th Cr. 1998); Otco
Contractors, Inc. v. Charpentier, 332 F.3d 283 (5th G r. 2003) (the
evidentiary standard necessary to rebut the presunption under
Section 20(a) of the Act is “less demanding than the ordinary civi
requirenent that a party prove a fact by a preponderance of
evi dence”) .

Enpl oyer nust produce facts, not speculation, to overcone the
presunption of conpensability. Rel iance on nere hypothetica
probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smth v. Sealand Term nal, 14 BRBS
844 (1982). The testinony of a physician that no relationship
exi sts between an injury and a claimant’s enploynent is sufficient
to rebut the presunption. See Kier v. Bethlehem Steel Corp., 16
BRBS 128 (1984).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in order
to rebut it, Enployer nust establish that Caimant’s work events
neither directly caused the injury nor aggravated the pre-existing
condition resulting in injury or pain. Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). A statutory enployer is liable for
consequences of a work-related injury which aggravates a pre-
exi sting condition. See Bludworth Shipyard, Inc. v. Lira, 700 F. 2d
1046 (5'" Cir. 1983): Fulks v. Avondale Shipyards, Inc., 637 F.2d
1008, 1012 (5'" Gir. 1981). Although a pre-existing condition does
not constitute an injury, aggravation of a pre-existing condition
does. Vol pe v. Northeast Marine Terminals, 671 F.2d 697, 701 (2d
Cr. 1982). It has been repeatedly stated enployers accept their
enpl oyees with the frailties which predispose themto bodily hurt.
J. B. Vozzolo, Inc. v. Britton, supra at 147-148.

If an admnistrative law judge finds that the Section 20(a)
presunption is rebutted, he nust weigh all of the evidence and
resolve the causation issue based on the record as a whole.



Uni ver sal Maritine Corp. V. Moor e, 126 F.3d 256, 31 BRBS
119(CRT) (4th Gr. 1997); Hughes v. Bethlehem Steel Corp., 17 BRBS
153 (1985); Director, ONCP v. Greenwich Collieries, supra.

Enpl oyer/ Carrier concede that Cl aimant had a work accident on

June 25, 2001. Supervisor Krumrel’s unsworn statenment that
C ai mant reported no injury on June 25, 2001, confirnms the fact of
acci dent . Moreover, there is no nedical evidence proffered

supporting a conclusion that Caimant’s back condition was neither
caused by his working conditions nor the slip and fall reported by
Cl ai mant .

Accordingly, | find and conclude Enployer/Carrier have not
rebutted Claimant’s prima facie case and that C ai mant sustained an
injury to his back as a result of his slip and fall at work on June
25, 2001.

B. Nat ure and Extent of Disability

Having found that Cl aimant suffers from a conpensable injury,
the burden of proving the nature and extent of his disability rests
with the dainmant. Trask v. Lockheed Shipbuilding Construction
Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a nedical rather than an economc
concept .

Disability is defined under the Act as an “incapacity to earn
t he wages which the enployee was receiving at the tinme of injury in
the sanme or any other enploynent.” 33 USC & 902(10).
Therefore, for Claimant to receive a disability award, an econom c
| oss coupled wth a physical and/or psychol ogical inpairnent nust
be shown. Sproull v. Stevedoring Servs. of Anerica, 25 BRBS 100
110 (1991). Thus, disability requires a causal connection between
a worker’s physical injury and his inability to obtain work. Under
this standard, a claimant may be found to have either suffered no
loss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for a
| engthy period of tinme and appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely awaits
a normal healing period. Watson v. Qlf Stevedore Corp., 400 F.2d
649, pet. for reh’g denied sub nom Young & Co. v. Shea, 404 F.2d
1059 (5th Gr. 1968)(per curianm), cert. denied, 394 US. 876
(1969); SGS Control Services v. Director, OANCP, 86 F.3d 438, 444
(5th Gir. 1996). A claimant’s disability is permanent in nature if
he has any residual disability after reaching maximum nedica




i mprovenent . Trask, supra, at 60. Any disability suffered by
Gl ai mant before reaching maxi rum nmedi cal inprovenent is considered
tenporary in nature. Ber kstresser v. Washington Metropolitan Area
Transit Authority, 16 BRBS 231 (1984); SGS Control Services V.
Director, OANCP, supra, at 443.

The question of extent of disability is an economic as well as
a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Gr 1968);
Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st GCr. 1940);
Ri nal di v. CGeneral Dynam cs Corporation, 25 BRBS 128, 131 (1991).

To establish a prima facie case of total disability, the
claimant mnmust show that he is unable to return to his regular or
usual enploynment due to his work-related injury. Eliott v. C & P
Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |nsurance CGuaranty
Associ ation v. Abbott, 40 F.3d 122, 125 (5th G r. 1994).

Claimant’s present nedical restrictions nust be conpared with
the specific requirenments of his wusual or fornmer enploynent to
determ ne whether the claim is for tenmporary total or pernmanent
total disability. Curit v. Bath Iron Wrks Corp., 22 BRBS 100
(1988) . Once Cainmant s capable of performng his wusual
enpl oynent, he suffers no |oss of wage earning capacity and is no
| onger disabl ed under the Act.

C. Maxi mum Medi cal | nprovenent (MM)

The traditional nmethod for determ ning whether an injury is
permanent or tenporary is the date of maxi num nedical inprovenent.
See Turney v. Bethlehem Steel Corp., 17 BRBS 232, 235, n. 5 (1985);
Trask v. Lockheed Shipbuilding Construction Co., supra; Stevens V.
Lockheed Shi pbuil di ng Conpany, 22 BRBS 155, 157 (1989). The date
of maxi mum nedi cal inprovenent is a question of fact based upon the
medi cal evidence of record. Ballesteros v. WIllanette Wstern
Corp., 20 BRBS 184, 186 (1988); WIllianms v. Ceneral Dynam cs Corp.
10 BRBS 915 (1979).

An enployee reaches nmaxinmum nedical inprovenent when his
condition becomes stabilized. Cherry v. Newport News Shipbuilding
& Dry Dock Co., 8 BRBS 857 (1978); Thonpson v. Quinton Enterprises,
Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum rmedical inprovenent wll be treated concurrently for
pur poses of explication.



Cl ai mant sought nedical treatnent for back pain from Dr. Desse
on July 2, 2001, and was restricted from work wuntil he was
eval uated by an orthopedi st. Dr. Trice, who evaluated C aimant on
July 17, 2001, detected objective signs of injury and pain by
pal pating lunmbar spasm and through positive straight |leg raise
tests. He diagnosed a lunbar sprain/strain and recomended
physi cal therapy.

Dr. Waterneier, apparently the first orthopedist to exam ne
Claimant after his work injury, evaluated him on August 20, 2001.
No specific diagnosis was rendered, although a MRl and EMG were
ordered to rule out any physical objective evidence of back injury.
On Cctober 1, 2001, the MRI and EMG results were reported as
nor mal . Thus, there was no objective evidence of a back injury.
Neverthel ess, based on Caimant’s continued subjective reports of
pain, Dr. Waterneier diagnosed |unbar disc syndronme and reconmended
a lunbar discogram and CAT scan. He placed O ainmant at tenporary
total disability.

Dr. Waterneier continued to evaluate Clainmant every three
nmonths thereafter with the sanme conplaints and sanme exam results.
He admitted in deposition that there was no objective evidence or
di agnostic testing results to support the subjective conplaints of
pain by d ai mant. He assigned total disability, limted C aimant
to light work and assigned work restrictions based solely on
Claimant’ s subj ective conpl ai nts.

Dr. Waternmeier’s conflicting responses to Carrier and
Departnent of Labor regarding Claimant’s ability to work and date
of maxi mum medi cal inprovenent reflect vacillating opinions based
purely on the subjective conplaints of Claimant in which | place
little credence. | find his opinions in this regard unreasoned and
contrary to the credible opinions of Drs. Gallagher and Mirphy. I
find Dr. Waterneier initialed/signed M. Bond's form on or about
February 14, 2002, and not Novenber 21, 2001, since she pursued a
response from him after sending the form on the latter date. Hi s
change of opinion in My 2002 regarding Caimant’s inability to
return to work is inexplicable. However, he neverthel ess concl uded
that by My 16, 2002, dainmant had reached maxi rum nedical
i mprovenent and could return to full time work without restrictions
or limtations.

Contrary to Dr. \Waterneier, Dr. Gallagher who exam ned
Cl aimant on August 29, 2001, at the request of Enployer/Carrier,
found no nuscle spasm but self-limting decreased range of notion
of the |unbar spine. He al so recommended a MRI. On Cctober 22,
2001, Dr. allagher concluded Cainmant’s physical exam MI and EMG
were normal and he had no objective orthopedic abnormalities.
G ai mant was considered at nmaxi mum nedical inprovenent and could



return to his former job, which was considered medi um work based on
Cl aimant’s description of his job. No further orthopedic testing
or treatnent was deened necessary. VWen Dr. Gall agher exam ned
Claimant in March 2004, he determined Caimant had a normal exam
but exhi bited bl atant signs of synptom exaggeration and
mal i ngeri ng. Based on a lack of objective findings, Dr. Gallagher
al so opined he would have returned Clainmant to heavy work or any
work activities.

Dr. Murphy, who perforned an independent mnedical exam at the
request of Departnment of Labor on October 25, 2004, reached results
consistent with Dr. Gallagher’s findings. He opined the MR was
unremar kabl e and C ai mant coul d have definitely returned to work in
Sept enber 2001 when his testing results were nornmal. He would have
initially restricted Cainmant fromthe heaviest work until a repeat
MRl was perforned six to 12 nonths after the injury. He disagreed
with Dr. @Gllagher that daimnt had reached naxinmum nedical
i mprovenent in COctober 2001 because it was too soon after the
injury, preferring a six-nmonth period to recover. He rendered no
specific opinion when C ai mant reached maxi nrum nedi cal inprovenent.
He opined the 2005 MRI was al so unrenmarkable except for a possible
bul gi ng di sc which could not be correlated to the 2001 work injury.
Al though he recommended a repeat EM5 he clarified that the EMG
results would be nore difficult to correlate with the 2001 work
injury than the repeat M.

Contrary to Dr. \aterneier, Drs. @Gllagher and Mirphy
di sagreed with the need for a recommended discogram in view of
normal testing results and normal physical exam nation. Here, all
three orthopedists agree that the repeat MRl would be difficult to
correlate to Caimant’s 2001 work injury. I find Dr. Gallagher’s
expl anation and opinion regarding the “bulging disc” to be nost
persuasi ve. Since the preponderance of the evidence of record does
not support a finding that the “bul ging disc” shown in the 2005 MR
is a result of the 2001 work injury, which is Cdainmant’s burden of
persuasion, | find, consistent with even Dr. Waterneier’s opinion,
the change is a result of the normal aging process and a
degenerative problem not associated with the 2001 work injury.

I am not inpressed with the equivocating reasoning of Dr.
Wat ermei er whose opinions are not based on objective evidence but
the subjective reports of d ainmant. There is no objective record
evidence of an injury beyond a lunbar sprain/strain which should
have resolved according to the opinions of Drs. Gallagher and
Mur phy. There is no objective evidence supporting a light work
[imtation, “tenporary total disability” status or any of the work



restrictions assigned to Claimant by Dr. Waterneier. I find the
opinions of Dr. Mirphy nore reasoned than those of Drs. Gall agher
or Waterneier. Dr. Murphy would have limted Caimant initially
from heavy work, but concluded he could have returned to his forner
job within a six to 12 nonth peri od.

| find that the record as a whole supports a conclusion that
Cl ai mant reached naxi mum medi cal inprovenent on My 16, 2002, and
was then capable of returning to his former work full tine. The
date of nmaxi mum nedical inprovenent conports with Dr. Waterneier’s
opinion as well as Dr. Mirphy’s view that six to 12 nonths after
injury was appropriate for maxi num nedi cal inprovenent.

I was not favorably inpressed with Caimant’s professed
psychol ogi cal i npairnent. Hs alleged PTSD synptonms were first
voiced at a Septenber 13, 2002 nental health evaluation, over one
and one-half years after the alleged incident which gave rise to
his condition. Cl ai mant never attributed his work accident/injury

as the cause of his alleged psychological condition. Dr.
Waterneier’'s treatnent notes reveal contradictory self-reports
regarding the state of Caimant’s purported nental health. Drs.

Kronberger and Cul ver opined that C aimant did not have synptons of
PTSD and was not psychologically restricted from perform ng gai nful
enpl oynent, including his former job which he perfornmed after the
al l eged triggering incident of February 2001.

Accordingly, | find and conclude that Caimant was tenporarily
totally disabled from June 25, 2001, excluding any days worked
t hrough May 16, 2002, when he reached maxi num nedical i nprovenent.
| further find and conclude that on May 16, 2002, C ainant was able
to return to his forner job duties with Enployer and was no | onger
di sabled fromhis work injury of June 25, 2001

D. Sui tabl e Alternative Enpl oynent

If the claimant is successful in establishing a prim facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynent. New Ol eans
(Qul fwide) Stevedores v. Turner, 661 F.2d 1031, 1038 (5th Cr.
1981). Addressing the issue of job availability, the Fifth Grcuit
has developed a two-part test by which an enployer can neet its
bur den:

(1) Considering claimant’s age, background, etc., what
can the claimant physically and nentally do follow ng
his injury, that is, what types of jobs is he capable of
perform ng or capable of being trained to do?



(2) Wthin the category of jobs that the claimant is
reasonably capable of per form ng, are there jobs
reasonably available in the comunity for which the
claimant is able to conpete and which he reasonably and
l'ikely could secure?

Id. at 1042. Turner does not require that enployers find specific

jobs for a claimant; instead, the enployer may sinply denonstrate
“the availability of general job openings in certain fields in the
surrounding comunity.” P & M Crane Co. v. Hayes, 930 F.2d 424

431 (1991); Avondal e Shipyards, Inc. v. Quidry, 967 F.2d 1039 (5th
Cr. 1992).

However, the enployer nust establish the precise nature and
terms of job opportunities it contends constitute suitable
alternative enploynment in order for the admnistrative |aw judge to
rationally determne if the claimant is physically and nmentally
capable of performng the work and that it is realistically
avai |l abl e. Piunti v. ITO Corporation of Baltinore, 23 BRBS 367,
370 (1990); Thonpson Vv. Lockheed Shipbuilding & Construction
Conpany, 21 BRBS 94, 97 (1988).

The admnistrative |aw judge nust conpare the jobs’
requirenents identified by the vocational expert wth the
claimant’s physical and nental restrictions based on the nedical
opi nions of record. Villasenor v. Marine Miintenance |ndustries,

Inc., 17 BRBS 99 (1985); See generally Bryant v. Carolina Shipping
Co., Inc., 25 BRBS 294 (1992); Fox v. Wst State, Inc., 31 BRBS 118

(1997). Should the requirements of the jobs be absent, the
adm ni strative law judge will be unable to determne if claimant is
physically capable of performng the identified |obs. See

generally P & M Crane Co., supra at 431; Villasenor, supra.
Furthernmore, a showing of only one job opportunity may suffice
under appropriate circunstances, for exanple, where the job calls
for special skills which the claimnt possesses and there are few
qualified workers in the local comunity. P & M Crane Co., supra
at 430. Conversely, a showi ng of one unskilled job may not satisfy
Enpl oyer’ s burden

An enployer may establish suitable alternative enploynment by
offering claimant nodified enploynent that conports with his work
restrictions within his current work place. Darden v. Newport News
Shi pbuilding & Dry Dock Co., 18 BRBS 224 (1986); Darby v. Ingalls
Shipbuilding, Inc., 99 F. 3d 685 (5'" Gir. 1996).

Once the enployer denpbnstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonet hel ess establ i sh t ot al disability by




denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, supra at 1042-1043;
P & M Crane Co., supra at 430. Thus, a claimant may be found
totally disabled wunder the Act “when physically capable of
performng certain work but otherwise wunable to secure that
particular kind of work.” Turner, supra at 1038, quoting D anond
M Drilling Co. v. Marshall, 577 F.2d 1003 (5th Cir. 1978).

The Benefits Review Board has announced that a show ng of
available suitable alternate enploynent may not be applied
retroactively to the date the injured enployee reached MM and that
an injured enployee’'s total disability becones partial on the
earliest date that the enployer shows suitable alternate enpl oynent
to be avail abl e. Rinaldi v. GCeneral Dynamics Corporation, 25 BRBS
128, 131 (1991).

Since | have found that Caimant was no |onger disabled from
his work accident/injury on My 16, 2002, Enployer had no
obl i gation to denonstrate sui tabl e alternative enpl oynent .
Furthernore, the record indicates Caimant’s forner job was
available to himfor which he nmade no application or inquiry.

Caimant’s argunent that his psychol ogi cal “disability”
precluded his return to wirk and was not consi dered by
Enpl oyer/ Carrier’s vocational expert in her search for alternative
jobs is also rejected. Caimant perfornmed his fornmer job from
February 2001 until June 25, 2001, when he was injured, purportedly
with his alleged synptonms which Dr. Culver concluded were not
debilitating or limting. Claimant did not conplain about his
al | eged psychol ogical synptons to any nental health provider unti
Sept enber 2002, well after reaching maxi num nedi cal inprovenent for
his work injury. Moreover, only disability attributable to the
work injury, or factors related to conditions pre-dating the
injury, are relevant to a consideration of suitable alternative
enpl oynent . See Leach v. Thonpson’'s Dairy, Inc., 13 BRBS 231
(1981). I find the alleged psychol ogical condition arguably had an
onset in Septenber 2002, when Cdaimant first sought treatnent
therefor, and was irrelevant as a factor in the consideration of
sui tabl e alternative enpl oynent.

E. Intervening Cause

Enpl oyer/ Carri er ar gue Claimant’s Apri | 2002 wri st
i njury/accident constitutes an intervening cause which term nates
their liability for his work-related condition



If there has been a subsequent non-work-related injury or
aggravation, the enployer/carrier are liable for the entire
disability if the second injury is the natural or wunavoi dable
result of the first injury. Atlantic Marine v. Bruce, 661 F.2d
898, 14 BRBS 63 (CRT)(5'" Gr. 1981); Cyr v. Cescent Warf &
Warehouse Co., 211 F.2d 454 (9'" Cir. 1954)(if an enployee who is
suffering from a conpensable injury sustains an additional injury
as a natural result of the primary injury, the two nmay be said to
fuse into one conpensable injury); Mjangos v. Avondal e Shipyards,
19 BRBS 15 (1986).

If, however, the subsequent injury or aggravation is not a
natural or unavoidable result of the work injury, but is the result
of an intervening cause such as the enployee’'s intentional or
negl i gent conduct, the enployer/carrier are relieved of liability
attributable to the subsequent injury. Bludworth Shipyard v. Lira,
700 F.2d 1046, 15 BRBS 120 (CRT)(5'™ Gr. 1983); Cyr v. Crescent
Wharf & Warehouse Co., supra; Colburn v. General Dynamics Corp., 21
BRBS 219, 222 (1988); Gunbley v. Eastern Associated Term nals Co.
9 BRBS 650 (1979); Marsala v. Triple A South, 14 BRBS 39, 42
(1981).

Were there is no evidence of record which apportions the
disability between the two injuries it is appropriate to hold
enpl oyer/carrier liable for benefits for the entire disability.
Pl appert v. Marine Corps Exchange, 31 BRBS 13, 15 (1997), aff’'d 31
BRBS 109 (en banc); Bass v. Broadway Mi ntenance, 28 BRBS 11, 15-16
(1994); Leach v. Thonpson's Dairy, Inc., 13 BRBS 231 (1981).

Moreover, if there has been a subsequent non-work-related
event, an enployer can establish rebuttal of the Section 20(a)
presunption by producing substantial evidence that Caimant’s

condition was caused by the subsequent non-work-related event; in
such a case, enployer nust additionally establish that the first
work-related injury did not cause the second accident. See Janes

v. Pate Stevedoring Co., 22 BRBS 271 (1989).

The U S Fifth Crcuit Court of Appeals has set forth
“ somewhat di fferent st andar ds” regar di ng est abl i shnment of
superveni ng events. Shell O fshore, Inc. v. Director, OACP, 122
F.3d 312, 31 BRBS 129 (CRT)(5th Cir. 1997). The initial standard
was set forth in Voris v. Texas Enployers Ins. Ass'n., which held
that a supervening cause was an influence originating entirely
outside of enploynment that overpowered and nullified the initial
injury. 190 F.2d 929, 934 (5th Cr. 1951). Later, the Court in
M ssi ssi ppi Coast Marine v. Bosarge, held that a sinple “worsening”
could give rise to a supervening cause. 637 F.2d 994, 1000 (5th
Cr. 1981). Specifically, the Court held that “[a] subsequent
injury is conpensable if it is the direct and natural result of a




conpensable primary injury, as long as the subsequent progression
of the condition is not shown to have been worsened by an
i ndependent cause.”

In the present matter, Claimant’s April 2002 wist injury/
accident was arguably the result of negligence, which caused the
acci dent. There is neither an allegation nor any evidence that
Claimant’s work-related injury caused the accident. Accordingly, |
find and conclude that Cdaimnt’s subsequent April 2002 accident
was not the natural or wunavoidable result of Cdaimant’s work-
related injury. Thus, the injury may constitute an intervening

cause of a subsequent injury occurring outside of work to relieve
Enpl oyer/ Carrier of liability for the subsequent injuries.

The medi cal reports in evidence reflecting treatnent after the
April 2002 accident indicate that C aimant’s back pain increased as
a result of his accident according to Dr. Waterneier. However, the
nmedi cal evidence of record does not establish to what extent, if
any, the possible intervening cause overpowered or nullified
Claimant’s original back condition since he reached maxi num nedi ca
i nprovenent fromhis job injury on May 16, 2002. An apportionnent
of Claimant’s disability cannot be determ ned based on an absence
of nedical opinions. Accordingly, I find and conclude the nedica
evi dence of record does not support an apportionnment of Claimant’s
disability anobng his occupational injury and his subsequent Apri
2002 i njury/ acci dent.

In light of the foregoing, | find and conclude there is no
reasonabl e basis on which to apportion disability anong C aimnt’s
injuries. See Pl appert, supra, at 110. Therefore,

Enpl oyer/ Carrier continued to be liable for Claimant’s work-rel ated
back injury/disability.

F. Entitlement to Medical Care and Benefits
Section 7(a) of the Act provides that:

The enpl oyer shall furnish such nedical, surgical, and
other attendance or treatnent, nurse and hospital
service, nedicine, crutches, and apparatus, for such
period as the nature of the injury or the process of
recovery may require.

33 US.C § 907(a).
The Enployer is liable for all nedical expenses which are the

natural and unavoidable result of the work injury. For nedica
expenses to be assessed against the Enployer, the expense nust be



both reasonabl e and necessary. Pernell v. Capitol H Il Msonry, 11
BRBS 532, 539 (1979). Medi cal care nust also be appropriate for
the injury. 20 C F.R § 702.402.

A claimant has established a prima facie case for conpensable
medi cal treatnment where a qualified physician indicates treatnent
was necessary for a work-related condition. Turner v. Chesapeake &
Potomac Tel. Co., 16 BRBS 255, 257-258 (1984).

Section 7 does not require that an injury be economcally
di sabling for claimant to be entitled to nedical benefits, but only
that the injury be work-related and the nedical treatnent be
appropriate for the injury. Bal l esteros v. WIllanette Wstern
Corp., 20 BRBS 184, 187.

Entitlement to nedical benefits is never tine-barred where a
disability is related to a conpensable injury. Weber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1980); Wendler v. Anerican
National Red Cross, 23 BRBS 408, 414 (1990).

An enpl oyer is not liable for past nedical expenses unless the
claimant first requested authorization prior to obtaining mnedical
treatment, except in the cases of energency, neglect or refusal.
Schoen v. U.S. Chanber of Conmmerce, 30 BRBS 103 (1997); Maryland
Shi pbui |l ding & Drydock Co. v. Jenkins, 594 F.2d 404, 10 BRBS 1 (4
Cr. 1979), rev' g 6 BRBS 550 (1977). Once an enpl oyer has refused
treatment or neglected to act on <claimant’s request for a
physi ci an, the clai mant iIs no |onger obligated to seek
authorization from enployer and need only establish that the
treat ment subsequently procured on his own initiative was necessary
for treatnent of the injury. Pirozzi v. Todd Shipyards Corp., 21
BRBS 294 (1988); Rieche v. Tracor Marine, 16 BRBS 272, 275 (1984).

Enpl oyer/ Carrier argue that the record does not support the
necessity for continued nedical treatnent for Cdaimant’s back
injury. The only additional diagnostic testing reconmended by any
physician was the discogram and CAT scan suggested by Dr.
Wat er nei er. Drs. Gal |l agher and Miurphy disagreed wth the
recommendati on because of Caimant’s normal testing and physical
exam Dr. Waterneier treated Claimant’s subjective conplaints with
nmedi cati ons and as a course of pain managenent. Drs. Gallagher and
Murphy opined that there was no further necessity for nedical
treatment or testing when Caimnt reached maxi mum nedical
i mprovenent . Dr. Waterneier agreed with such a conclusion in his
clarification response to Departnent of Labor on May 16, 2002, when
he opined that “continuing nedical treatnent was not necessary.”



Accordingly, based on the treating and consultative physicians
of record, | find and conclude that upon reaching maxi num nedi ca
i nprovenent on May 16, 2002, Cdaimant no |onger required medical
treatment or managenent for his June 25, 2001 work injury.

V. SECTI ON 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer fails to
pay conpensation voluntarily within 14 days after it beconmes due,
or within 14 days after unilaterally suspendi ng conpensation as set
forth in Section 14(b), the Enployer shall be liable for an
additional 10% penalty of the wunpaid installnents. Penal ti es
attach unless the Enployer files a tinely notice of controversion
as provided in Section 14(d).

In the present matter, Enployer/Carrier paid tenporary total
disability conpensation to Caimant from July 2, 2001 through
Cct ober 22, 2001. On Novenber 13, 2001, Enployer/Carrier filed a
notice of controversion.

In accordance wth Section 14(b), d ai mant was  owed
conpensation on the fourteenth day after Enployer was notified of
his injury or conpensation was due.® Thus, Enployer was liable for
Claimant’s total disability conpensation paynent on July 9, 2001.
Since Enpl oyer controverted Cainmant’s right to continuing
conpensation on OCctober 22, 2001, Enmployer had an additiona
fourteen days, or a total of 28 days, within which to file with the
District Director a notice of controversion. Frisco v. Perin
Corp. Marine Div., 14 BRBS 798, 801, n. 3 (1981). A notice of
controversion should have been filed by Novenber 19, 2001, to be
tinmely and prevent the application of penalties. Consequently, |
find and conclude that Enployer filed a tinely notice of
controversion on Novenber 13, 2001, and is not liable for Section
14(e) penalti es.

VI. | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annum i s assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Review
Board and the Federal Courts have previously upheld interest awards
on past due benefits to insure that the enployee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding &
Dry Dock Co., aff’'d in pertinent part and rev’'d on other grounds,

6 Section 6(a) does not apply since Caimant suffered his
disability for a period in excess of fourteen days.
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sub nom Newport News v. Director, OAMP, 594 F.2d 986 (4th Cr.
1979). The Board concluded that inflationary trends in our econony
have rendered a fixed six per cent rate no |onger appropriate to
further the purpose of meking C ai mant whole, and held that ". .
the fixed per cent rate should be replaced by the rate enpl oyed by
the United States District Courts under 28 U S C 8§ 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984)

Ef fective February 27, 2001, this interest rate is based on a
weekly average one-year constant maturity Treasury yield for the
cal endar week preceding the date of service of this Decision and
Order by the District Director. This order incorporates by
reference this statute and provides for its specific admnistrative
application by the District Director.

VI1. ATTORNEY' S FEES

No award of attorney’'s fees for services to the Caimant is
made herein since no application for fees has been nade by the
C ai mant’ s counsel . Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision by the District Director
to subnit an application for attorney’s fees.” A service sheet
showi ng that service has been nmade on all parties, including the
Claimant, nust acconpany the petition. Parties have twenty (20)
days following the recei pt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee in
t he absence of an approved application.

! Counsel for Caimant should be aware that an attorney’'s fee

award approved by an admnistrative |aw judge conpensates only the
hours of work expended between the close of the informal conference
proceedings and the issuance of the admnistrative |law judge s
Deci sion and Order. Revoir v. General Dynamcs Corp., 12 BRBS 524
(1980) . The Board has determned that the letter of referral of
the case from the District Director to the Ofice of the
Adm ni strative Law Judges provides the clearest indication of the
date when informal proceedings termnate. Mller v. Prolerized New
Engl and Co., 14 BRBS 811, 813 (1981), aff’'d, 691 F.2d 45 (1% Cir.
1982). Thus, Counsel for Claimant is entitled to a fee award for
services rendered after March 8, 2005, the date this matter was
referred fromthe District Drector.
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VI1l. ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law,
and upon the entire record, | enter the followi ng O der:

1. Enpl oyer/ Carrier shall pay dainmnt conpensation for
tenporary total disability from June 25, 2001 to May 16, 2002,
excludi ng any days worked, based on Caimant’s average weekly wage
of $402.99, in accordance with the provisions of Section 8(b) of
the Act. 33 U.S.C. § 908(h).

2. Enpl oyer/Carrier shall pay all accrued reasonable,
appropriate and necessary nedical expenses arising from Caimnt’s
June 25, 2001, work injury, pursuant to the provisions of Section 7
of the Act.

3. Enpl oyer/ Carri er shal | receive credit for al |
conpensati on heretofore paid, as and when paid.

4, Enpl oyer/ Carri er shal | pay interest on any suns
determined to be due and owing at the rate provided by 28 U S.C 8§
1961 (1982); Gant v. Portland Stevedoring Co., et al., 16 BRBS 267
(1984).

5. Caimant’s attorney shall have thirty (30) days from the
date of service of this decision by the District Director to file a
fully supported fee application with the Ofice of Admnistrative
Law Judges; a copy nust be served on C aimant and opposing counsel
who shall then have twenty (20) days to file any objections
t her et o.

ORDERED this 14th day of Septenber, 2007, at Covington,
Loui si ana.

Ppr__a_ g

LEE J. ROVERO, JR
Adm ni strative Law Judge



